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STATEMENT OF THE CASE

Appellee Larry Ray Swearingen has sought postconviction DNA testing for
over a decade to prove his innocence of the capital murder of Mellissa T#éotter.
Majority of this Court now reverses the judgment of the court of convictioahw
grantcd ONA testing on probative physical evidence that would ungoaistyo
have been‘iested if Ms. Trotter's murder were investigated today. Ayipi&tlee
disagrees with the iv'ajority for many of the same reasons discussed in the
dissenting opinionghig Motion for Rehearing focuses on the controlling issue of
the Majority's erroneous constraction of the statutory consideratipotential
"exculpatory results" of DNA tectirgseeTex. Code Crim. Proc. Ann.
art. 64.03(a)(2)(A) (West Supp. 2015.

The Majority Opinion bars a trial judgeiiom considering the known fact that
DNA testingcan identify with certainta person whasa biological material is
presenbn the victimandat the crime sceneSeeMajority. Orinion, 2015 WL
6513883, at *45 (attached as Exhibit A). Disregarding this.zentral strength of
DNA technology, the Majority confines the universe of potential exculpatory
results considered in determining the impact of DNA tegtribe mere exclusion
of the convicted person as the source of biological evideBee.id.If this

artificial and arbitrary definition stands, it will eliminate the broadecasdo DNA



testing that has been the centerpiece of recent criminal justice reforms vaueh pl
Texas at the forefront of jurisdictions confronting wrongful convictions.

By rejecting the very assumptions used every day in the course of forensic
criminal investigation, the Majority's standard will prevent as¢edDNA testing
in laice-categories of cases where the right to such testing should be
uncontroveisial and where this Court has recognized that such festuegl
innocence by c'ear and convincing evidence. Because this is not what our
Legislature intendec, this Court should grant rehearing to considersin@mder a
standard consistent with the ‘nitent of Chapter 64 of the Texas Code of&rimin
Procedure, reflecting the now uriversal norm of broad access to postimonvic

DNA testing.



ARGUMENT

l. Reliance on "Overwhelming" Evidence Ignores he Realities of DNA
Testing in Criminal Cases.

Although the Majority's reliance on "overwhelming" evidence oftdoi its
description of a "mountain of inculpatory evidence") has a certain rhetorical
apped, vMajority Opinion2015 WL 6513883, at *3 & n.17 (citations omitted),
this characterization describes almost every criminal convictwoaof of guilt
beyond a reasonahic doubt is a prerequisite for criminal convictions,gdawn
(if any) in which a judgye ‘night not reasonably consider the inculpatory evidence
"overwhelming." And one nz2ed not leave Montgomery County to learn that a
finding of "overwhelming" evidesicz-of guilt has not proven to be an accurate
predictor of the results of a DNA test.: Inthe similar murder oa&oy Criner,
this Court denied habeas relief citing overvireiming direct evidences guiit.

But Mr. Criner was later pardoned after additioira’ ©cNA testing showed he was not
the murderer.SeekEx parte Criney No. 36,856-01, at 1 (Tev. Crim. App. July 8,
1998) (discounting impact of DNA exclusion from semen in murder victim, citing
"overwhelming" direct evidence of guilfgx parte Criney No. 8709-00591CR-

(1) (410th Dist. Ct., Montgomery County, Tex., July 28, 20@0ailable at
http://www.mctx.org/courts/410th_district_court/docs/crinedi jpecommending

a full and complete pardon for Roy Criner after DNA from semen matched DNA
from cigarette butt)Ex parte Criney No. 8709-00591CR-(1) (410th Dist. Ct.,

3



Montgomery County, Tex., Aug. 15, 200@yailable athttp://www.mctx.org/
courts/410th_district_court/docs/criner.pdf (releasing Criner withpamhogy).

Texas courts have likewise found "overwhelming" evidence of guiltan
cases of David Pope and Anthony Robinson even though DNA testing lated pro
therii 'onocent. David Pope was pardoned for innocence despite a prior finding
that the adrnrission of "voiceprint" technology was harmless in difjtite
"overwhelming«evidence" of guiltSee Pope v. Staté56 S.W.2d 401, 4084
(Tex. App.2 Dallas 1983, pet. ref'd) ("overwhelming evidence against appellant”
included eyewitness identiiication and defendant's possesianfe and clothing
matching victim's description); Jzssica Hamel & Ryan Mur@®arch: Pardons
by Gov. Rick PerryTex. Trib. (Aug. €. 2314), http://www.texastribune.org/library/
data/search-texas-governor-rick-perry-pardons/ (pardon for innocearted) to
David Pope). Anthony Robinson was pardoneabased on DNA evidence despite a
prior finding that errors at his trial were harmless in‘lign: of "ovetwing
evidence of appellant's guilt" including the victim's identiiaimade within 15
minutes of her reporting the assault and Robinson's posse$sidoaded gun at
the time of his arrestSee Robinson v. Statdéo. C1487-00345-CR, 1989 WL
102335, at *1, *7 (Tex. Ap® Houston [14h Dist.] Sept. 7, 1989, pet. ref'd); S.J
of Tex., 80th Leg., R.S. 300, 3dM (2007) (Senate Resolution acknowledging

Robinson's pardon based on DNA evidence).
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As demonstrated by the outcome<inner, Pope andRobinsonthe
Majority's citationto "overwhelming" evidence ignores the exceptional power of
DNA testing in the forensic context to overcome such evidence, nplydoy
excluding a suspect, but also by identifying the actual source of the SHA.
Dist. Attarney's Office for Third Judicial Dist. v. Osbor®®&7 U.S. 52, 55 (2009)
("DNA testing has an unparalleled ability both to exonerate the wrongly convicted
and to identify *ae qauilty): In fact, a recently published best practices guide by
Harris County Institute-cf Forensic Sciences (HCIFS) lab director Dr. Roger Kahn
and HCIFSS DNA Trace Evideérice Collection team leader Dr. Rhonda Williams on
the collection of forensic DNA ‘evidence also emphasizes the role of DNA
databases as a central component a1 miodern forensic DNA teSeeihonda
Williams, PhD & Roger Kahn, PhBorensic [UNA Collection at Death Scenes: A
Pictorial Guidel (2014) (HCIFS expanded evicern.ce it routinely tests because
“touched objects often provided full or nearly full DNA profilesttimatched an
offender in CODIS," resulting in HCIFS leading the State ‘1 “the tatadoer of
CODIS offender matches") (attached as Exhibit B@deral courts have also cited
the importance of using DNA databases in the postconviction corgext
Maryland v. King 133 S.Ct. 1958, 1974 (2013) (identification of arrestee "as

perpetrator of some heinous crime may have the salutary effect of freeing a person



wrongfully imprisoned for the same offensdJpited States v. Sczubeld?2 F.3d
175, 1985 (3rd Cir. 2006).

Based on the universal understanding of how forensic DNA testing works
any accurate assessment of the potential exculpatory results from suchnestin
incltda.-consideration of the following potential results:

T Finding no DNA;
T Detecting’an unknown DNA profile on a single piece of evidence;

T Detecting thie same (or different) DNA profiles oniltiple pieces of
evidence across a crime scene; and

T Identifying the source uf foreign DNA profile detected on single or multiple
samples either by orte-orie comparison to a known suspect or through a
match from a CODIS datatase search.

By contrast, the standard articulatec i3y, the Majority places blinders on Texas
judges and denies courts the ability to cciasider the most persoasegery of
proof of innocencé the identification of a guiity tnrd party. This drastically

increases the risk of wrongful imprisonment and exacuation.

[I.  The Court's Restrictive Standard for Considering Possikle Exculpatory
Results Is Inconsistent with Prior Decisions and Does Not Reflect
Legislative Intent.

This Court's jurisprudenaan the definition of "exculpatory results" is
unsettled and has led to inconsistent applications of thet€&épgateway to
postconviction DNA testing. The Majority's limited definition of tepatory
results” was adopted from the Court's 2007 holdirl@tcklock v. Staten which

6



the Court granted DNA testing based on Blacklock's 2005 motion contending tha
his exclusion from DNA on a rape kit would prove innocersee235 S.W.3d
231,232 (Tex. Crim. App. 2007). Although the question of a tmene
comparison or CODIS search was not before the Court, the Majority has seized on
the iaricilage iBlacklockto prohibit any "speculation” beyond the mere exclusion
of the convictad person, Majority Opinia2015 WL 6513883, at3 ¥ & n.13
The Majority derends its restrictive standard by claiming that the Legislatlire di
not intend a low threshs!d for access to DNA testiltg.at 10, n.17.

But this Court's prior de:cisions and the Legislature's ciamgibroadening
of access to DNA testing undei Chapter 64 contradicts the Majority's analysi
This Court has previously engaged ‘n = more robust analysis of théigdoten
"exculpatory results" under Chapter 64 that.nore closely resembles the agtual us
of forensic DNA testing in criminal investigauon. .Routier v. State?273 S.W.3d
241 (Tex. Crim. App. 2008), this Court held that the ainalysis of exonjpBNA
results includes both (1) excluding the convicted person a:10 (#)f\ileg a
consistent DNA profile on multiple items of evidence.

Similarly, Judge Johns@rnajority opinion inRaby v. StateéNo. AP-
74,930, 2005 Tex. Crim. App. LEXIS 2194 (Tex. Crim. App. June2R95)
(unpublished) reveesithe trial court's denial of DNA testing, factoring in the

potential for comparison of a DNA profile to known suspects as pareof th



exculpatory results analysiSeead. at *21 ("There are a maximum of four items to
be tested and few suspects for comparison."). The Majority's statutory
construction is also at odds with a recent order by Judge Richardson Esjtting
assignment as trial judge) granting DNA testing on tape collected fronaiokeh
of a'sh2nk used in a prison murd&ee Ex parte PruetNo. B-01-M015PR-B
(15ah Dist/ Ct., Bee County, Tex., Apr. 28, 2015). Although Judge Risbakd
reasoning is nc. provided in that order, it is hard to contempiatelie mere
exclusion of Pruett fiorithe handle of a prison shank (the limit of thet'€o
analysis under the Majority Cpinion in this case) would provedence without
consideration of the same appicpriate and reasonable "speculailiaat] un
RoutierandRaby e.g, that potential irinecent contributors of DNA would be
excluded and the source of any foreign CN/. detected would be igentifi
SinceRoutier, Chapter 64 was amendece xpandaccess to DNA testing by
broadening the definition of "biological material,” reguinngttb&lA profiles be
compared to DNA databasemnd most recently by lowering <ni» standard of proof
for the existence of biological material on evidence to be teSedAct of June
17,2011, 82d Leg., R.Shc278, 88 5, 6, 2011 Tex. Sess. Law Serv. 883, 885

(West) (to be codified at Tex. Code Crim. Proc. Ann. arts. 64.01, 64.035); Act of

! The express requirement of a database search on DNA profiles generated under Chapter 64 is
clear evidence of legislative intent for the same database search to be considered under article
64.03(a)(2)(A).



June 17, 2011, 82d Leg., R.S., ch. 366, 88 1, 2, 3, 2011 Tex. Sess. Law S&rv. 101
101647 (West) (to be codified at Tex. Code Crim. Proc. Ann. arts. 64.01, 64.035,
64.04); Act of May 22, 2015, 84Leg., R.S., ch. 7881, 2, 2015 Tex. Sess. Law
Serv. (West) (to be codified at Tex. Code Crim. Proc. Ann. arts. 64.01(a-1),
64.C3/2)). The Legislature's intent for broad access to DNA testingrimatli
cases can 3!zo be inferred by the addition of Article 38.48ifne Texas Code of
Criminal Procexaure which imposes a mandatory requirement that all biological
evidence be tested Lefsre the jury is empaneled in any capital®=skEex. Code
Crim. Proc. Ann. art. 38.45(i) (West Supp. 2015) The Majority's restrictive
approach runs counter to this Ciear Legislative intent and is iilstemswith the
application of Chapter 64 iRoutier, Raiy, ,andPruett

Further, this Coud'treatment of the«er:n "exculpatory" in other contexts
also warrants a broad interpretatiarine DNA estin.o context. "Exculpatory"
was well-defined back iBrady v. Maryland373 U.S. 87, 388 (1963), and is
generally understood as anything favorable to the defens® Pena v. State
353 S.W.3d 797, 8142 (Tex. Crim. App. 2011). Further, the definition of
exculpatory evidence includes both the new information as well as the natural
consequences of the new information coming to liggee Ex parte Mile859

S.W.3d 647, 66867 (Tex. Crim. App. 2012) (explaining that police reports



identifying alternative suspects were "exculpatory" urgtady because their
disclosure "could have led to further investigation of other suspecthamdes).
Evidence pointing to a specific third-party's guilt is a classic exaoipl
exculpatory evidence undBradyand is arguably the most persuasive type of
eviaerice of innocencesee Ex parte Miles859 S.W.3d 647, 6667 (Tex. Crim.
App. 2012).Fouse v. Bell547 U.S. 518, 548 (2006) (evidence undermining
State's case against House would not have proved innocence witterut ot
evidence pointing tc a zifferent suspect). Indeed, an alternaspedus
identified in nearly 50% of all CNA exonerationSee Exonerated: Cases by the
numbers CNN, http://www.cnn.com/2013/12/04/ justice/prisoner-exaiana-
facts-innocence-project/ (last visitec Nov. 11, 200M¥here the statute requires
that hypothetical "exculpatory results” meet.the extraordinaigh burden of
proof of probable innocence, the Majority Opiracy will deprive coiad persons
of arguably the most powerful category of evidence accepted by courts to make

this showing.

[lIl.  No Other Jurisdiction Similarly Restricts Access to PostconvictioBNA
Testing.

Just as Texas courts have done inBredy context, jurisdictions across the
nation have defined potential exculpat@iA results as the exclusion of the

defendant from the DNA profile obtainad all realistic possibilities that flow
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from such exclusion. Tennessee courts, for example, have construed a &hapter
equivalent to allow for consideration of all "realistically possiblecugxatory
results:

[T]he trial court should postulate whatever realistically pguesiest
results would be most favorable to [the] defendant in dété@rm
whether he has establistiedhe statutory reasonable probability
reguirement.

Powers v. T2nnessegd3 S.W.3d 36, 55 (Tenn. 2011) (second alteration in
original) (quotingMav' Jersey v. Petersodi36 A.2d 821, 827 (N.J. Super. Ct. App.
Div. 2003)). Reflectiny the reality of DNA testing, a plethora of jurisdictions
expressly require consideraticn.of potential DNA results identifying a known
suspect through a CODIS databas< search, when weighing a post-convition DNA
motion. See, e.gPowers 343 S.W.3d 3t 53 (most favorable result would be
match of DNA profile to prior offender in DiVA tlatabjisdardin v.
Commonwealth396 S.W.3d 909, 915 (Ky. 2013) /ncn-statutory postconviction
DNA motion); Ohio v. Noling 992 N.E.2d 1095, 1105 (9hic 2018)ate v.

Butler, 21 A.3d 583, 588 (Conn. App. Ct. 201Cpmmonwealin.v. Conwa¥y4

A.3d 101, 114 (Pa. 2011)New Jersey. DeMarcg 904 A.2d 797, 807 (N.J. Super.
Ct. App. Div. 2006)see alsaMliss. Code Ann. § 939-11(10) (West Supp. 2014)
N.Y. Crim. Proc. Law § 440.30(1-a)(c) (McKinney Supp. 2015)

As the Tennessee Supreme Court explained,

11



"data bank comparative analysis [is used] in the invaistig of
crimes" and . . "nationwide there are a multitude of reported cases in
which law enforcement agencies have used data bank inforntation
solve crimes where the identification of the perpetrator was in
question.”

Powers 343 S.W.3d at 58 (quotifgonway 14 A.3d at 113 n.14 (alteration in
origiaei))?
IV. The wiaierity's Restrictive Definition of Exculpatory Results Will Bar

Access to.i2ostconviction DNA Testing in All But a Narrow Category of
Cases.

By dismissing as ivo "speculative" any potential DNA result beyond the
exclusion of the convicted person, the Majority eliminates the routinelagieau
inherent in virtually any assessnzint of DNA resugeMajority Opinion, 2015
WL 6513883, at *4. The dramatic barer to access to DNA testing erected by the
Majority is evident even in cases where sucn-testing is widely recognibed to
essential.

For example, the Majorityconstruction of Article 6:1.03(a)(2)(A) would
produce the absurd result of barring access to DNA testirg %t rape kiglat s
perpetrator rape cases involving an adult woman. This is because excluding the
convicted person from DNA found in sperm, without more, would estabhly

that the victim had sexual intercourse wsttmeonevithin a few days before the

2 Although not every state court hesnsideredhis issue, our research has not uncovered a
single jurisdiction imposing similar limitations on the exculpatory nature of DNA results to
be considered in determining access to postconviction DNA testing.

12



crime. SeeMajority Opinion, 2015 WL 6513883, at *3 n.13. Additional
speculation (which the Majority prohibjts required for the Court to assume that
any consensual sexual partner of the victim can be identified, a DNA sample from
such person could be obtained, and DNA testing would exclutipalson from

the s5ample. Thus, even when considering the gold standard of DN&negtd
intimate sa:rnles from rape casake Majority would allow postconviction

testing only whare the trial record establishes that the victim was natligex

active.

The Majority's construcuan will also prevent access to postcoonibiNA
testing in the vast majority of t'aze evidence cases. Take, for example, a case
involving a request to test hairs coll¢cted from a murder victim's clothiskjror
cells from a murder weapon. Because humans &0 hairs each dagnd
skin cells are transferred even when we casuzlly touch objestsiuding a
convicted person from these highly probative items-o? physical evidenoe alo
likely cannot meet the burden of proof under Article 64.03{a(2)(A). For DNA
evidence to prove innocence in this context, a trial judge must spetalbted

DNA profile obtained also excludes those persons such as family members,

% Terry Melton, Motochondiral DNA Examination of Cold Case Crime Scene Hairs, Forensic
Magazine (April 1, 2009) (http://www.forensicmag.com/articles/2009/04/mitochondrial-dna-
examination-cold-case-crime-scene-hairs

* Williams & Kahnat 85 (epithelial cells deposited when assailant grabs or rubs clothing

13



friends, or coworkers whose hair or skin cells could have been innocently
transferred to the victimCf. Majority Op. at 8 n.13 (speculating that there are
innocent ways foreign DNA can be found on victilm)t see Rahy2005 Tex.
Crim. App. LEXIS 2194, at *1&1.

1 he striking barrier to DNA testing created by the Majority is best shown in
the case of Michael Morton, who was exonerated by this Court based on
exculpatory DMNA testing of a bandana found 100 yards away from the crime
scene.Seeln re Morton226 S.W.3d 634, 6389 (Tex. App#Austin 2010, no
pet.). There was no obvious iink between the bandana and the crimegiaiyg m
excluding Morton from unidentiize DNA profiles on the bandana would have
proven nothing. Instead, Morton arqusd that "DNA testing of the bandarid wo
be exculpatory in the event that the bandan« contains [the victim]t bldloird
party's DNA (due to blood sweat or hair), and acrie of appellant's DNIAAL
641. The Third Court of Appeals reversed the trial ceuit's denial of DNA testing,
holding that exculpatory results could include the identiticzuon of tttevs
blood and the DNA of someone other than the defendaed. id at 644, 64 248.

In fact, the DNA testing proved more than this: the bandana contained both
the victim's blood and that of a database match with felon Mark Norwoad. Th
testing led not only to Norwood's conviction for the murder of Christinedviprt

but also to Norwood's indictment for a similar murder in Travis County. Had the
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Majority's restrictive definition of "exculpatory results" under Adic
64.03(a)(2)(A) been utilized, the court would have refused to "speculate"ehat th
blood on the bandana would be associated with the victim, Mortatdwave
remained wrongfully imprisoned for the murder of his own wife, and Norwood
wouid have evaded justice for two murders.

The Mzjority's focus only on DNA exclusions would also have prevented
the exoneratior: of Randy Arledge. Specifically, postconviction DNA testing
revealed that Mr. Ariedg2 was excluded biological material in the victimanciar
on her body. A database riitiuien linked the biology to a felon who committed
similar stabbing and admitted eirg in the area where the crime was cetmitt
See Ex parte Arledgdlo. AP-76974, 20,3 WL 831138, at *1 (Tex. Crim. App.
Mar. 6, 2013) (adopting the trial court finaingys and holding that Adesas
factually innocent).MemorandumEx parte AriedgeNo. 21693, 2013 WL
11028491, at *2, *46 (Dist. Ct. Navarro County, Tex. ™ebruary 11, 2013)
Arledge could never have proven his innocence based or'y an the mere presence of
unidentified DNA, and under the Majority's analysis, should have been denied
testing. TheMorton andArledgecases are but two examples of how the Majarity'

artificially narrow definition of exculpatory DNA results will almost alvgagil to
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"factually exclude" the defendamsieeMajority Opinion, 2015 WL 6513883, at *3

& n.132 thus vitiating the entire purpose of Chapter 64.

V.  Applying the Proper Construction of Exclusionary DNA Test Results,
DNA Testing Is Warranted in this Case.

~he Majority concedes that, but for its restrictive definition of "exculyato
results”, i Swearingen would be entitled to DNA testiSge Majority
Opinion, 201% Wi 6513883, at *4 n.17 ("Such compelling DNA results would
certainly overcome: a iy. mountain of inculpatory evidence."

Indeed, under the proper standard for exculpatory results, the requested

DNA testing outweighs the ciicumstantial "mountdiof evidence. The discovery

> After Morton was exonerated through postconvictior. CNA testing, the Legislaturel phssélichael
Morton Act" devoted to remedying the causes of w:orgful convicti®esAct of May 16, 2013,
83rd Leg., R.S., ch. 49, 2013 Tex. Gen. Laws 106 \\W#4R.not plausible that the same legislative
body would have intended to restrict access to postconvie? bk testing in a manner that would
have denied Morton the DNA testing that proved his innocznc:.

® The purported "mountain of evidence" relied upon by the Majority misstates and/or onaid crit
evidence such as:

x The finding that "hair and fiber evidence, as well as other physical cvidznce, showed that Melissa
had been in [Swearingen's] car and his home on the day of her disappearance" is inaccurate. Hair

found in Mr. Swearingen's bed wast Ms. Trotter'sSwearingen v. Staté01 S.W.3d 89, 106
(Tex. Crim. App. 2003) (Johnson, J., dissenting).

x Contrary to the notion that Mr. Swearingen's wife observed "Melissa's cigarettes andrighter
[Swearingen's] house that evening," Majority Opinion, 2015 WL 6513883, BiNA, testing on
the cigarette butt and on hair adhering to the Marlboro pack found at the home excluded Ms.
Trotter (30 TR. at 136), and Mr. Swearingen's wife conceded that she smoked. (29 TR 179).

X The "discovery" of Ms. Trotter's papers near Mr. Swearingen's heemfdajority Opinion, 2015
WL 6513883, at *2, is problematic. A neighbor allegedly found these papers when retrieving a
trashcan nearly a weelter Mr. Swearingen was jailed. Two trash days had intervened, but on
neither occasion did the neighbor see the 100 yard-long paper trail. (28 TR#.1.34

(contd)
16



of matching DNA profiles on any (or all) of the evidence raised in this Case,
including the rape kit, and untested fingernail scrapings andxisting foreign
male profile found in Ms. Trottexfingernails scrapings constitutes powerful
evidence that this individu&lnot Mr. Swearingef strangled (and rapedf the
rape kit-vesults are included) the victim. And it is further undémitidat DNA
technology ras the proven capacity to actually identify the person whose DNA is
found.

While courts navz-refused testing in circumstances where the testifdy wou
be thought merely to reveai t'ie presence of an accomplice, the trial recor@does n
reflect any evidence of an acconiriickee Swearingen v. Stail®1 S.W.3d 89,
96 (Tex. Crim. App. 2003). In addition, matches to the already identifiedfiore

male DNA would also eliminate the "contamnation” theory that theeSt

(cont'd from previous page)

x The microscopic match between the ligature and pantyhose’rrom Mr. Swearingen'sd®mme,
Majority Opinion, 2015 WL 6513883, at *2, was based only tii/visual comparison of tear
lines"2 testimony "reminiscent of bite-mark evidence" whose reliaoiity has been widely
criticized. Dissenting Opinion, 2015 WL 6513883, at *14 n.5 (Alcalas8¢)Comm. on
Identifying the Needs of the Forensic Sciences Community, Nat'l| Research Council,
Strengthening Forensic Science in the United States: A Path FodvaH6 (2009).

x The description of food found in Ms. Trotter's stomach was undermined by testimony from Dr.
Stephen Pustilnik, Chief Medical Examiner for Galveston County who found nothing in autopsy
photos of the stomach meeting the trial description. (2012 Hearing, Vol. 53%. 34

’ At trial, the State sponsored testimony indicatimay Ms. Trotter did not have a consensual
intimate relationship within two weeks of her disappearanSee9 Tr. at 240). As a
result, foreign male from a rape kit would thus be attributable only to a perpetrator.
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advanced (and this Court has relied upon) to disregard the alreadyedbtai
exclusionary DNA.Swearingen424 S.W.3d 32, 39 (Tex. Crim. App. 2014eé
also App. Br. at 46485 Perhaps most importantly, the Majority's tabulation of
inculpatory evidence overlooks DNA testing already conducted on biological
matcrial found in certain fingernail scrapings from the viétiwhich suggesta
struggle witnzomeoné but whichexcludedVir. Swearingen. (Reply, FHD.29, at
1 n.1.) This, inaddition to the fact that a pubic hair discovered at the utogs
also determined not'toce Mr. Swearingen's, (30 Tr. &8j7demonstrates that
the record includes substantive evidence that a foreign male other than Mr.
Swearingen was responsible for this crime. The additional exculpatory result o
match of any of these items to the c'gasette butts would likewise place this
suspect at the scene where Ms. Trotter's'ocdv was foagdin contributing
powerful evidence that the guilty party was ine 2NA source and not Mr.
Swearingen.See CrinerNo. 8709-00591CR-(1) (41Cth Cist. Ct., Montgomery

County, Tex., July 28, 2000).

® The State's 2014 Appeal brief in Appeal No. AP-77,043 is referred to herein as "App. Br."

° At trial, the State offered a variety of dubious explanations for this foreign male DNA,
including that: (1) blood came from an officer present at autopsy who cut himself shaving
(287Tr. at 124-25), (2) a fleck of blood circulating through the morgue's air conditioning
system somehow landed in the scrapings from Ms. Trotter's fingernails (29 Tr. at 115-16), or
winds at the crime scene or the whir of helicopters involved in the search miraculously blew
blood from investigators under Ms. Trotter's fingernails (State's Response in Opposition to
Defendant's Motion for Forensic DNA Testing, at 6.).
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Since this Court agrees that, under an appropriate construction of article
64.03(a)(2)(A), exculpatory DNA results would create at least a 51% chatee th
reasonable juror would find that an assault by another suspect created easonab
doubt as to Mr. Swearingen's guilie Majoritys decision should be reheard and

the Uistrict Court's grant of DNA testing sholldaffirmed.

CONCLUSION AND PRAYER

Appellant resuectfully prays that this Honorable Court grant his Petition for
Rehearing, set this case for oral argument, and reverse the decision of the Majority
of the Court of Appeals, thereby affirming the District Court's grant of DNA

testing.
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Synopsis

Background: Capital defendant, whos<=2 | murder
conviction and death penalty were affinmel on direct
appeal, 101 S.W.3d 89 filed his third mot.ziy for
postconviction forensic DNA testing. The 9thiDisuict
Court, Montgomery County, J., denied motion. The Ccurt
of Criminal Appeals, Hervey, J.303 S.W.3d 728
affirmed. Defendant thereafter filed a fourth motion fo
'1$ WHVWLQJ 7KH
motion. The Court of Criminal Appeals reverset®4
S.W.3d 32 Defendant thereafter filed a supplemental
request for DNA testing, a fifth motion in which he
requested postconviction DNA testing of evidence. The
District Court granted motion. State appealed.

Holdings: The Court of Criminal AppealsKeasler J.,
held that:

M G HIHQ G fthQantlf ivost Lrecent motion for DNA
testing of was precluded by operation of the law of the
case doctrine to extent defendant sought testing of
evidence previously considered in prior appeal;

[ defendant was not entitled to DNA testing of rape kit
and hair evidence; and
Bl 6WDWH FRXOG

evidence.

Reversed and remanded in part; remaining issue on appeal

dismissed.
Mext

'LVWULFW &RXU

QRW DSSHDO w uaffiesd enditagtyg
FRQGLWLRQDOO\ JUDQWHG GHIHQ G D¥$Vipysy finslingg |

Yeary, J., concurred in part and dissented in part and
filedopinion in which Newell, J., joined.

Alcala, J., filed dissenting opinion.

ON DIRECT APPEAL IN CAUSE NO.
9941966435£LR, FROM THE 9TH DISTRICT
COURT, MONTGOMERY COUNTY

Attorneys and Law Firms
Bryce E. Benjet, New York, NY, for Appellant.

William J. Delmore I} Assistant District Attorney,
Conroe, TX,Lisa C. McMinn 6 WDWHYV $WWRUQH)
TX, for the State.

OPINION

KEASLER, J., delivered the opinion of the Court, in
which KELLER, P.J.,MEYERS, JOHNSON HERVEY,
andRICHARDSON JJ., joined.

We JUDQWHG GHIHQGDQWTV
I 7KH WULDO MXGJH JUDQWHG /DUU\ 6

pcstconviction DNA testing of several pieces of evidenc

uniei i Faes Code of Criminal Procedure Chapter 64. The
MXGIH DOVR FRQGLWLRQDOO\ JUDQWH
release czrtain evidence for preliminary testing to
determine vinether the evidence contained biological
material. Because \ve once again find that Swearingen
IDLOV WR VOWLVI\ &KDSWHU TV UHTX
MXGJHTV RUZPEY ‘H GLVPLVV WKH 6WD
the conditional order.

I. Facts and Procedural History

After being found guilty of the 1998 capital murder of
eighteen-year-old Melissa Trotter, Swearingen was
sentenced to death on July 11, 2000. His conviction was

alvye nayey fgundatherfoflpwing
¢act| guyounding Hhs \substantial
LOQFXOSDWRU\ HYLGHQFH SUHVHQWHG
supported by the record:

tOn the evening of December 7, 1998, two of
>6ZHDULQJHQTV@ DFTXDLQWDQFHYV
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a phone conversation in which [Swearingen] believed police would be after him.

arranged for a lunch meeting with a girl at a library

the following day, and [Swearingen] then told the TWhen the Fosters heard that Melissa Trotter was

Fosters that the girl was Melissa Trotter, a college missing on December 9, 1998, they contacted

student from Willis. [Swearingen], who claimed he did not remember the
last name of the girl with whom he had met the day

¥ Three witnesses saw [Swearingen] sitting with before.

Melissa in the Montgomery College library between

11:30 ra.m. and 1:30 p.m. the following day, *2 ¥When Mrs. Foster told [Swearingen] that she

Dece!nkrr 8, 1998. recalled him saying the last name wasotter,” and

that a girl named Melissa Trotter was now missing,
FfOHOILY VDTV %LRORJ\ WHDFKHU V Dtze pida&wettddacy H WKH
Montgomery.~College library with a male shortly

after 1:30 p.m/*iat day. 1>6ZHDULQJHQ@ OHG D 6KHULIITV Gt
chase.

(OHOLVVDYTVY /~~-DU UHPDLQHG LQ WKH ORQWJRPHU\ &ROOHJIH

parking lot following ‘=r disappearance on $)ROORZLQJ >6ZHDULQJHQIV@ DUUFL

December 8, 1998. authorities observed and photographed red marks on

>6ZHDULQJHQYV@ QHFN FKHHN DQC
TAt 2:05 p.m. on December.G, 1398, [Swearingen]

called Sarah Searle and said th=:"'he was at lunch 1 On December 17, 1998, two neighbors of

with a friend. >6ZHDULQJHQYV@ PRWKHU DQG V)
numerous pieces of torn paper from along their

ISometime around 3:00 p.m. on Dece.ofr 8, 1998, VWUHHW ZKLFK WXUQHG RXW WR El

>6ZHDULQJHQTV@ ODQGCRrUG VDZ >selEdukUdn® sbhig Théed@h Wdurdriedl paper work

leaving from behind his home. OHOLVVDYV IDWKHU KDG JLYHQ WR K

TAt 3:03 p.m. on December 8, 1998, [Swearing I} fOHOLVVDTV ERG\ ZDV GLVFRYHUHG

placed a cell phone call that utilized a cell towernec Sam Houston National Forest with which

FM 1097 in Willis, Texas, which would be [Swearingen] would have been familiar from

consistent with [Swearingen] driving from his home previous time spent there.

to the Sam Houston National Forest.
PROLVVDTY ERG\ VKRZAH@Gnt VLIQV

¥>6ZHDULQJHQYV@ ZLIH WHVWLILH G dsUdtipesition KvHenl iRwWa® @scuvétad Lirthe woods

home in disarray on the evening of December 8, 25 days af.er her disappearance.
1998, but none of the SwearinQev ] SURSHUW\ ZDV
missing. F7KH OZJDWXUH IRXQG DURXQG OHO

the remainder /4r ¢ pair of pantyhose found within
f>6ZHDULQJHQTV@ ZLIH REVHUYHG OHQZIHNDMOLIRQ/FRQI D @H VRAPHHY
DQG OLJKWHU LQ >6ZHDULQJHQIV@ KRXVH WKDW. AYHQLQJ DQG
those items were subsequently recovered from T The Harris Country” Chief Medical Examiner

>6ZHDULQJHQIV@ KRPH GXULQJ WKHWBYWYWHDWK®RYW GXULQJ WKH GLJI
stomach will usually not empty in less than two

FHair and fiber evidence, as well as other physical hours, and any food within the stomach at death will

evidence, showed that Melissa had been in remain there.

>6ZHDULQJHQTV@ FDU DQG KLV KRPH RQ WKH GD\ RI KHU

disappearance. t7KH FRQWHQWYV Rl OHO aMop&yJV VWR
which included what appeared to be chicken and a

T [Swearingen] filed a burglary report falsely french fry-like form of potato, were consistent with

claiming that he had been out of town and his home the tater tots she had eaten at Montgomery College

was broken into on the day of MIOLVVDYV shortly before leaving with [Swearingen] and the

disappearance. Chicken McNuggets she and [Swearingen] had

aSSDUHQWO\ SXUFKDVHG DW WKH Q
t%HWZHHQ WKH WLPH RI OHOLVVD 1 Mhédayd? febditRdgdafaricel DQ G
>6ZHDULQJHQTV@ DUUHVW >6ZHDULQJHQ@ WROG WZR
acquaintances on two different occasions that he tWhile in jail, [Swearingen] attempted to create an
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exculpatory letter written in Spanish in which he a. Ms. Trotters [sic] bra, Trial Exhibit # 163;
claimed to be someone else who had knowledge of
OHOLVVDYV PXUGHU b. Ms. Trotter [sic] blue jeans, Trial Exhibit # 165;
tWithin that letter, [Swearingen] detailed specifics F OV 7URWWHUYTV VZHDWHU 7ULD!
of the offense that accurately corroborated the
physical and medical evidence in the case. G OV 7URWWHUTV XQGHUZHDU 71
tWhile in jail awaiting trial, [Swearingen] told a cell and

mate that he had committed the capital murder and

his or.y»v bjective was to escape the death penalty. H 0V 7URWWHUTYV EODFN VKLUW

exhibit, but collected and bagged at autopsy);

Swearinger V. State, 101 S.w.ad 8 6. Rape Kit; and

(Tex.Crim.App.2093)
7. Hairs collected from body, gloves used to move
TURWWHUYNY ERG\ DQG KDLUEUXVK |

Swearin_gen v. Stae3035+ SW.3d 728, 73BE 7KH MXGJHYV VHFROG RUGHU FROQGLWI
(Tex.Crim.App.2010) for Release of Evidencéf it is Iatgr determined that theQ
proof of the existence of biological material is
insufficient.” The judge signed these orders without
7KLV LV FHUWDLQCM"QRW  6ZHDULgdd&ifgVany! éﬁ%’i‘éry &aking andleGnere six months
post-conviction DNA testing. He filea (hcpter 64 after we held that Chapter 64 did not entitle Swearingen

motions in October 2004, May 2008, anc Jenuary 2009. o DNA testing of most of the same pieces of evidénce
All were denied by the trial judge. In January.Z313 he

filed his fourth motion. The judge granted the renu:cst_but
we reversed.In May 2014, approximately three montt's
after our opinion, Swearingen filed a suppleniertal
request for testing a fifth motion under Chapter 64. In I

he requested post-conviction DNA testing of severai
pieces of evidence. Inthe granQJ 6 ZHDULQJHQ Y v U 1 TdXddas \5o

the judge found that (1) the evidence identified in

6ZHDULQJHQTY PRWLRQ H[LVWV FRQWD>YX(CVN ELRORJLFDO PDWHULDO
is in a condition suitable for DNA testing, and subject to

sufficient chain of custody, (2) that identity was an issue

in this case, and (3) it is probable that Swearingen would

State V. Swearingen, 424 S.W.3d 3
(Tex.Crim.App.2014)

not be convicted if exculpatory results were obtained II. Analysis
through testing. The order then directed DNA testing of
all the requested pieces of evidence: M 2lynder Chapter ¢4, &cnvicted person may submit to

. ] ] the convicting court a inotiur: for forensic DNA testing of
3 1. ¥Fingernail VFUDSLQJV IURP 0V 7 UGyt EohdainfAd Ibiblogical material. But  the
and right hands, Trial Exhibit # 219. convicting court can only order this testing if five

. requirements are met:
2. 3The ligature used to strangle Ms. Trotter (torn

pantyhose), Trial Exhibit # 169, and hair and other (1) %he court finds that the evidence still exists and
samples collected from ligature. is in a condition making DNA testing possible;

3. The pantyhose comprising the other half of the (2) %he court finds that the evidence has been
ligature, Trial Exhibit # 175, and hair and other subjected to a chain of custody sufficient to establish
samples collected from pantyhoSe. that it has not been substituted, tampered with,

replaced, or altered_in anwaterial re\sip'ect;
4. 3)RXU FLIDUHWWH EXWWYV IRXQG QHDU 0V 7URWWHUY
body, not offered at trial. (3) the court finds that identity was or is an issue in

he case’
5.3, WHPV Rl OV 7URWWHUTV FORWKLSSBY IRooRZV
(4) %he convicted person establishes by
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preponderance of the evidence that the person would
not have been convicted if exculpatory results had
been obtained through DNA testirignd

(5) %he convicted person establishes by
preponderance of the evidence that the request for
the proposed DNA testing is not made to
unreasonably delay the execution of sentence or
administration of justice®

Chapter €4.-510tions are also subject to fleev of the
cas€ doctrir.c’ /.ccording to that doctrinelan appellate
FRXUW fivacs HUeRianX of law in a previous appeal
are binding in ¢unseauent appeals concerning the same
issue.® Therefore, “wnzn-the facts and legal issues are
virtually identical, tiiey shkould be controlled by an
DSSHOODWH
promotesjudicial consistercv.arid efficiency.

5 TEX.CODE CRIM. PROC. art. £4.U1¢).
6 Id. art. 64.03(a).

Y Swearingen424 S.W.3d at 3B6.

8 Id.

9 Id.

10 Id.

A. Order granting DNA testing under Chapter 64

ElThis Court has previously published opinions refusing
6 ZHD U IsQGhddefi 64 motions pertaining to the
particular pieces of evidence (1) through (5) listed
above!* Most recently, in 2014, we unanimously reversed

another DNA donor in the fingernail scrapings would
overcome themountain of evidencBR1 >6ZHDULQJHQ{
guilt. ®* And in our 2010 unanimous opinion, we noted
WKDW WKH HYLGHQFH RI 6ZHDULQ
Pverwhelming and that®ven if we were to grant [his]

request to test all of the items proffered and thosatses

were exculpatory, [he] cannot show by a preponderance

of the evidence, or that there is a 51% chance, that he
would not have been convictétf. We noted that the trial

judge madelupported-by-the-record findings of fact that

again, underscore the substantial evidence of gilt.
Because we find that the record does not contain any
change in the law, facts, or circumstances since our 2014
RSLQLRQ DQG WKH JUDQWLQJ RI 6ZHD
64 motion, we see no reason to revisit our previous

FAXUWV® SWH¥LMIXY  Undiify® ohVwhle Rr@tter. We hold that the judge erred in

granting the DNA testing request of the items listed as (1)
through (5) above.

1 Swearingen, 424 S.W.3d at 32 Swearingen, 307
S.W.3d at 737238

12 Swearingen, 424 S.W.3d at 38(Since we ha
previously held that, as a matter of law, the app
had not met his burden of proof as to the existen
ELRORJLFDO PDWHULDO DQC
amendment did not alter this result except in the ce
the fingernail scrapings, the trial court erred unde
law of the case doctrine when it disregarded
pravious holding. The appellee is not entitled to te
Pi“WKH OLJDWXUH WKH YLFW
kutia))

13 Id. at 3883 (32 LPDULO\ WKLV LV
having encoul tere d another person would not faci
exclude [Swearino~n] ‘rom having killed her. There
PDQ\ zD\V VXPHRQH HOVHTYV '
LQ WKH YLFVY.LPYV ILQJHUQDL
require an inference that [Swearingen] would [h
been acquitted).

14 Swearingen303 S.W.3d at 736

WKLV MXGJHTV JUDQWLQJ 6ZHDULQJHQYV SULRU &KDSWHU

motion requesting DNA testing of that evidence. We held
that under thelaw of the casédoctrine, the judge erred
when he granted testing of pieces of evidence (2) through
(5)2 We also held that Swearingen was not entitled to
DNA testing of the fingernail scrapings because we were
fot persuaded that results showing the presence of

MNext

15 Id. at 737

*4 MThe judge, however, found our 2010 holdings
inapplicable in that 26 ZH D U k QclieRt] request
includes additional probative evidence such as the rape
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kit, hair evidence and cigarette buftincluding cigarette 17 SeeSwearingen424 S.W.3d at 39%A requirement t
butts as a distinguishing factor is clearly wrong. assume that the results of testing were not only
Swearingen sought testing of the cigarette butts in 2010 someone other than the convicted person but th
and 2014. To the extent the rape kit and hair evidence other person was a repeat offender ... makes it h
present entirely new requests, they do not prove that thi imagine a case in which we would not grant C
current request should be resolved any differently than in testing. Such compelling DNA results would certe
our 2010 and 2014 conclusions. Swearingen is still unable overcome any mountain of inculpatory evidence.

believe that had the legislature meant to so drast
lower the barrier for Chapter 64 testing, they w:
have said so explicitly)

to establish by a preponderance of the evidence that he
would not Fave been convicted if exculpatory results had
been obte:nc through DNA testiffg.

16 SeeTEX.CRZCRIM. PROC. art. 64.03(a)(2)(A)

B. Conditional order granting the release of evidence
7KH MXGJHYV ' GHAWHUPLQDWLRQ WKDQVP@'ZW@WE@%Q VDWLVILHG WKLV
requirement rests largely ¢n twa theories: ®'7KH MXGIHTV VHFRQG RUGHU GLV
6ZHDULQJHQYY ORWLRQ IRU 5HOHDVH F
(1) %hese results would boti ride out an innocent KDG JUDQWHG 6ZHDULQJHQTV UHTXHYV
explanation for the presence c! thr. foreign DNA and  testing. The order continued nonetheless and purportedly
ZRXOG OLNHZLVH S/ “RXYLGH VXSSRBrangd thr Dotierz id the) al@raoadige N is this language
contention that the pantyhose found cut<iaa his home WKDW IRUPV WKH EDVLV RI WKH 6WDWF

was planted and ]
However, the Court finds that, pursuant to the amended

(2) Swearingen pointed to several alternative sispects  Article 64.01(a) that the defendant would have the

as well as known killers active in the area at thrti right to demonstrate the presence #&dentifiable’
There would be no innocent explanation for finding the biological material whichinay be suitabléfor testing.
DNA of an alternative suspect or known killer on or in Accordingly, this Court would GRANT the motion in
the victim or at the crime scene.... The strengthisf t the alternative if it is later determined that the praoiof

[new-IRXQG@ HYLGHQFH >Rl D <N &dstence oihiolegigd wnaterial is insufficient.
involvement] would be greatly increased if subsequent
investigation of that individual produced additional
evidence of guilt such as a confession or a false denial
of contact with the victim or the scerie.

*L
N e

... [l}i. tiecevidence of the existence of biological
material<pursuant térticle 64.01(a)is subsequently

7KH MXGJHYV RUGHU GRHV QRW WDN HetﬁrQiW?atOFhﬁ Rspflicentytepyptionfor Reldase
we referred to in our 2010 and 2014 opinions as the IS GRANTED.
mountain of inculpatory evidenceSwearingen faced at

WULDO ,Q IDFW WKH FXUUHQW MPHEYEy Setag"i‘_te(/.? :'\‘\"/’\glﬁlﬁr%gappﬁﬁ" ty rtﬁgdmona‘

. . ' claims’ fiai citing oM
relevance of potential results omits the most inculyato '
. . ; . . because the order wa¥ssu<d under Chapter 64,and
pieces of evidence admitted against Swearingen. Further, SUWLFEOH 1V EU R D GppSasliderHhi® O O R Z

WKH M HnGidgs fawe entirely speculative, especially chapter.™ While resolving the issue here would perhaps

when considered in the context of all the admitted Jrovide an orderly and expeditious means for review of a
evidence. We faulted Swearingen in 2014 for attempting potentially unauthorized ordet, we hold the State cannot

to rely on the ramifications of hypothetical matstieom
HYLGHOFH WKDW HYLVthemWAhd&KDSVFVFﬁ?JWW\(/WU M‘S(TL{FIQ—(DUGHU.“V. YDOLGLW\ E
lonal ‘order appears 1o be effective, if at all, in the

it is even more attenuated to assume hypothetical condi . .

. ) . event that this Court holds that Swearingen was not
confessions and false denials of contact stemming from . .
h X ' d entitted to Chapter 64 testing. In other words, the
ypothetical DNA matches. Once again, Swearingen o )

. : conditional order rests on grounds outside the bounds of

cannot establish by a preponderance of the evidence that Chaoter 64
he would not have been convicted if exculpatory results P '
had been obtained through DNA testing. For the

foregoing reasons, we vacate the order granting Chapter *° TEX.CODE CRIM. PROC. art. 44.01(a)(6§The stat
64 testing. is entitled to appeal an order of a court in a crih
case if the order: ... (6) is issued under Chapté). 64

MNext
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YEARY andNEWELL , JJ., join Part lIB of the opinion.
YEARY , J., filed a concurring and dissenting opinion, in
19 Id. art. 64.05 ¢An appeal under this chapter is to ... which NEWELL, J, joined.
court of criminal appeals] if the convicted person _ ) ) o
convicted in a capital case and was sentenc ALCALA , J., filed a dissenting opinion.
death...)).
% BYVLWHTV %ULHI DW CONCURRING AND DISSENTING OPINION

YEARY, J., filed a concurring and dissenting opinion in

In State v. Patrick;«-p'urality of this Court held that the which NEWELL, J., joined.
6WDWH FRXCs QW DSSHDO D MXGJHYVY RUGHU JUDQWLQJ WHVWLQJ WKDW
did not purport to be bas<d on Chaptef6pdhe Patrick
plurality held that the proper avenue to contest the order |
was through a writ of manaamis. which it conditionally
granted, holding the judge was'zarl.and indisputably , MRLQ 3DUW
without jurisdiction to issue the oider/in questiéhThe number APZ7,044.
plurality held that a trial court dofs not possess any
inherent powers extending beyond the pow :rs. granted to
it under Chapter 64 that would permit it frcm .granting
preliminary testing® Unlike Patrick, the State r.os35 not
seek mandamus relief along side its appeal. Ac.erdingly, Il.
ZH PXVW GLVPLVV WKLV 6WDW/ 1M/ DSSHDO
| write separately to express why | believe the Court
21 RXJKW WR DIILUP WKH WULDO FRXUW

State v. Patrick, 86 S.W.3d 592, 5¢ S . .
(Tex.Crim.App.2002) tezsting, in cause number AP7,043, at least in part.

., % RI WKH &RXEWITV RS

2 Id. at 59495 _
$ ZK'% /LIDWXUH &LIJDUHWWH %XWW

Clothing

23 Id. at 596( 3Any inherent powers possessed by the With respect to (nuch of the evidence that the convicting
court as a result of its jurisdiction under Chapte court has now or¢erel that testing be done {vRt]V
would necessarily be limited by Chapter §4. clothing, cigarette Gutts,y ligature), we have already

held? in some cases, twifcthat Appellee failed to show
the existence of biologica' materials on these particula
items. State v. Swearingen424 S.W.3d 32, 3B8
(Tex.Crim.App.2014) Swearingen v. Stat803 S.W.3d
728, 73283 (Tex.Crim.App.2010)Finding no hange

[ll. Conclusion in the law, facts, or circumstances since our 2014
opinion[,] ‘Majority Opinion at + + +the Court continues

For the foregoing reasons, in cause numberZAF43, WR UHMHFW $SSHOOHHYTV UHTXHVW W

ZH UHYHUVH WKH MXGJHTV RUGHU J&bhe Nakséd Jiudge AlédlaV/odlibves) thitQrashben a

Chapter 64 and remand for proceedings in accaelan  change in the facts that would preclude applicability of

with this opinion. In cause number AF7,044, we the law of the case doctrine, namely, DNA analyst Huma
GLVPLVV WKH 6WDWHfV DSSHDO FKD®YHQYVQJHYKWHBXRIHPY RRU GEHYVHQW
conditionally granting the release of evidence. + + #Nasir now explains that, when she sdidtely “ in

her earlier affidavit, she actually meafdt least more
likely than not[.]” Id. at +++iShe then somehow
translatesmore likely than notinto % reasonable degree

MNext
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of scientific certainty that biological materials present
[.] Id.(emphasis supplied.) IState v. Swearingerwe
made it clear as a matter of law thaierely probabléis
not sufficient.424 S.W.3d at 38In common parlance,
Imore likely than notis the same a%robable. | cannot
blame the Court for rejecting the notion thiatobable
may reasonably be regarded as equating wih
reasonable degree of scientific certaintyike the Court,

| see no rhange in the law or facts to preclude our
applicatio’~v/ the law of the case doctrine. Majority
Opinion at+ <+ +

B. Fingernail Scrapirgs, Rape Kit, and Hairs

*6 With respect to the fingerrail. scrapings, the Court
today also relies on the law o t'ie case doctrinettist
time to hold that Appellee cannst establishdifferent
prerequisite to DNA testing. Majority Zpinion at + ++

+ * +1h State v. Swearingemwe held that, eve 1 assuming
such testing would turn up DNA from a thirn!! party, not
$SSHOOHHTV VXFK H[FXJSDWRU\
vercome themountain of evidenc§ R |
guilt.” 424 S.W.3d at 3§quoting Swearingen v. Sicte
303 S.W.3d at 736 Hence, he cannot establish by _a
preponderance of the evidence that he would not nave

been convicted had the fingernail scrapings contained «
7TKH &RXUW b

WKLUG SDUW\TV
today.

'1$

Beyond this, however, the Court today does not purport to

rely on the law of thecas6E RFWULQH 5HJDUGL

request for DNA testing of several new items, namaly, t
rape kit and certain hairs, the Court seems willing to

assume that these do contain biological material and does
QRW UHMHFW $SSHOOHHTV UHALXHV

Instead, in an altogether new holding, the Court concludes
that, as with new DNA testing of the fingernail scrapings,
current testing of the rape kit and hairs, even if it reagkal
third-party DNA, would not serve to refute tHi@ountain

of evidencé SRLQWLQJ WR $Smee@gaHIV

the Court concludes, in an original holding that does not
rely upon law of the case, Appelléeannot establish by a
preponderance of the evidence that he would not have
been convicted if exculpatory results had been obtained
through DNA testing. Majority Opinion at+ + + +

| agree with Judge Alcala that both the hair and the rape
kit contain biological material in contemplation Afticle
64.01(a)(1) TEX. CODE CRIM. PROC. art. 64. 01(a)(1)

listed in the statute as it presently reads, and a kiape
will inevitably contain, if notsemen, then at least some

MNext

>9SS HOOH

BT

type of dodily fluid,” eYHQ LI RQO\ WKH YLFWLI
making any assessment as to whether exculpatory DNA
UHVXOWY ZRXOG OLNHO\ FKDQJH D M.
should measure thénountain of evidenceinculpating

Appellee against presumptively favorable test results fo

all of the evidence for which biological material has been

shown to be present: the rape kit, the haasd the

fingernail scrapingsThe Court should not rely on law of

the case in this piecemeal fashion to first rejectADN

testing of the fingernail scrapings, and then later jecte

DNA testing of the rape kit and hairs without factoring in

the fingernail scrapings. Instead, | would have the Court
measure the mountain of evidence against the exculpatory
inferences that would flow from DNA testing that would
presumptively show third party DNA ail three of these

sources, considered together.

I am not unmindful of decisions from this Court that have
refused DNA testing under circumstances in which such
testing might reveal no more than the presence of an
accomplice ZLWKRXW DOVR UXOLQJ RXW
participation as either principal actor or par8ee, e.g.,
Wilson tat S. 481, 485
g‘ 'C ,Q);E 06% %;}?%&V r\go% discriminating

sting showed that another perpetrator was
involved, that finding would not exonerate appellant

because it would show nothing more than there was
anather party to the crime, at be}?tBut | believe that if

].w SR e e el RO 1 the

resznce of DNA from thsamethird party in all three of

KVt LWHPV DQG QRQddmRiatbhBab HO O H |
fa hepl harbored a reasonable doubt with
woh it aﬁ HOOHH KDG DQ\ UROH
abductlon, sexual _assault, and murfd€f. Routier v.
State, 273 S.W. ’)d "41 259 (Tex.Crim. App 20083In

W R R R R oM b

blood on the mght shirc aru the door from the utllltymoo

to the garage, along with_« facial hair and a pubic hair,

would more likely than not have caused the jury to harbor

3( I—WV RQDEOH GRXEW DV WR WKH DS
doRi her?). At the very least, we should defer to the

FRQYLFWLQJ FRXUWIV.MXGJPHQW WR V

Applicant is entitled to DNA testing if he c
demonstrateby a preponderance of the evidehteat
among other thingsthe would not have been convic
if exculpatory results had been obtairi@édrough the
testing. TEX.CODE CRIM. PROC. art. 64.03(a)(2)(
If at least one rational juror would likely have harb¢
a reasonable doubt, Applicant would not have
convicted.
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2015 WL 6513883

*7 JRU WKHVH UHDVRQV , XOWLPDWHIAA$GL VVNI@W MDR WKV &EBRXUWWIWVH 6ZHD
disposition of cause number AP7,043. DNA testing on (1) the ligature that was used to kill the
victim, consisting of one half of a pair of pantyhose, (2)
the other half of the pair of pantyhose found in
6ZHDULQJHQYYV WUDLOHU KDLUV I}
body, (4) the rape kit, (5) the fingernail scrapings, (6) the
cgDUHWWH EXWWYV IRXQG QHDU WKH Yl
DISSENTING OPINION YLFWLPIV FORWKLQJ )RU FROWPWWHQ
using the above assigned numbers throughout the opinion.

ALCALA ;J./ dizsenting.

This is a clos:.case with greatly important competing * There is a disagreement about the number of Ct
interests. On thx-orie hand, this brutal crime against 64 motions Swearingen has filed. By my reading o
young college stucer?, Melissa Trotter, occurred almost record, Swearingen has filed three motions. The
twenty years ago, ~:id the evidence establishing her court denied his first motion, the 2004 motion, and

NLOOHUJV JX.OW VKRXOG KDYH EHHOQ Hﬁﬁéﬁ"g@r&)gg g{@%}gﬁﬁg\é@%s@gg&

On the other hand, fo: abecut a decade, Larry Ray addressed his second motion, the 2008 motion, a
Swearingen, appellee, has Heer seeking DNA testing on supplement that had been filed by him.Swearinge
items that he claims would exorcrate him of this offense II, this Court addressed his third motion, the :
IRU ZKLFK KH ZDV FEQYLFWHG 6ZHDUL Q ddtig.Hérel- Kudarihd2wil weRagdih RiQress |
includes first-time requests for DNA-testing on hair third motion and its supplement that appears here
evidence and the sexual assault evideace-collection kit our remand irSwearingen |I.

from the victim (rape kit), which are (by. aefinition
biological material under the applicabic® statute. |

conclude that, despite the volume of inCiimirating 2 Swearingen filed a motion for DNA testing in 2C
HYLGHQFH RI 6ZHDULQJIHQYV JXLOW 18 ek Malibi ot Boleath Bobls, Bd3ddubd he o

evidence and the rape kit linking a different persori#® ¢ WLPHO\ DSSHDO WKH WULDO W
offense would, by a preponderance of the evidence, ¢hov his appeal due to procedural defaulBtate \
that Swearingen would not have been convicted. Swearingen,189 S.W.3d 779 (Tex.Crim.App.20C
WKHUHIRUH UHVSHFWIXOO\ GLVVHQW {URIP Copik therefore xeyayrgaghad Reemts Q W
that, for the third time in over a decade, denies first motion for DNA testing.

Swearingen access to DNA testing under Chapter 64 of

the Code of Criminal Procedur8edEX.CODE CRIM.

PROC. arts. 64.064.03 | would accordingly uphold the

WULDO FRXUWTYV RUGHU JUDQWLQJ '1$ WHV¥WLQJ RI WKHVH LWHPV
:LWK UHVSHFW WR WKH RWKHU LW H R\ he 200&N0oE5a Discugsed/igweariggrxiu W T V

judgment denying the testing. . ) .
*8 In May 2008, S'vea'ingen filed a Chapter 64 motion

for DNA testing, anu“ns undated the motion in January

2009. After the trial court’denied that motion, this Court

DIILUPHG WKH WUSEaringdhX USeEBY3 UXOLQ

I. Background S.W.3d 728 (Tex.Crim.App.201(Bwearingen ). This

motion requested the testing of materials that Swearingen
Since he was convicted and sentenced to death for the had not sought to be tested previously: (1) the ligature; (5)
rape and murder of Melissa Trotter, Swearingen has filed WKH YLFWLPYV ILQJHUQDLO aVFUDSL
multiple motions for DNA testing, each of which hagb scrapings from under the left-hand fingernails that were
rejected by this Coutt.Acknowledging that he filed a shown to contain blood flakes and 4% other scrapings
motion in 2004 that was denied by the trial court and later  from under the left-and right-hand fingernails, consisting
dismissed by this Court on appeal due to procedural of a black flaky mattef and traces of sand or gravel; (7)
default, | focus on his 2008 motion that this Court WKH YLFWLPYV FORWKLQJ LQFOXGLQJ

addressed inSwearingen [;his 2013 motion initially jeans; and (8) a foreign pubic hair that was recovered
addressed irBwearingen Il;and his supplement to the during the collection of the rape kitl. at 730

2013 motion that was filed after our remand to the trial

court in Swearingen |l,which is the subject of this The trial court denied the requests for DNA tests of (1)
& RX'U W 1 \opiniQrivikietD @illvrefer to aswearingen the ligature, (5b) the other fingernail scrapings, and (7)

MNext
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State v. Swearingen, --- S.W.3d ---- (2015)
2015 WL 6513883

the clothing because there had been no showing that thes B. The Third Motion Addressed in Swearingen Il

items contained biological materidd. On appeal from

WKH WULDO FRXUWTYTV GHQLDOWHKLWK HQPRMM SRR MHU WRs WK/ WHIB Y ODW XUH TV
Court noted that the then-existing statute required a in 2011, Swearingen filed another motion seeking DNA
movant to show that each of these items actually testing in 2013. His motion sought to have DNA testing

contained biological materiald. at 733 This Court held performed on several pieces of evidence: (1) the ligature,
that, with respect to those itemthe record [was] void of (2) the other leg of pantyhose, (5) the fingernail scrapings,
any concrete evidence that biological material existed o (6) the cigarette butts, and (7) the WeLP V. FORWKLQ.
the evidencz sought to be tested. support of his motion, Swearingen attached an affidavit,

dated January 2013, by Huma Nasir, a forensics
7KH WELDO FRXUWYV RUGHW) B®O VR SIPeQist 6t Okchid/ @elingak, Re. The State responded
YLFWLPI§%ic frigémail scrapings that contained that the doctrine on the law of the case applied and, on
blood flakes.ld.“at /35 ,Q XSKROGLQJ WKH tWa basie itrrroM& WKWW 6ZHDULQJIHQTV PRW
ruling as to this eviderse, this Court observed that the testing should be rejected.
blood flakes had already kZen tested, and the results of

that testing had revealed a full male DNA profile tas *9 The trial court granted the motion in June 2013,
inconsistent with the DNA xroile of Swearingen, the  thereby ordering DNA testing to proceed, and it made
complainant, or any other-l.c:n DNA profildd. findings of fact and conclusions of law supportingttha
Although the initial test was not Jdon<-with the moserg order. After the State appealed, this Court reversed the
technique, this Court reasoned that /Swearingen was not WULDO F RSt §.\Swedigedr4 S.W.3d 32
entitled to retesting of this evidence/Jecause teeiqus (Tex.Crim.App.2014) ( Swearingen Il). This Court

test had already produced accurate, probetive results in  explained that it had reviewed the requests discussed in

the form of a full male DNA profile that hed been Swearingen Iwith respect to (1) the ligature, (5) the

submitted to CODIS without a matclhd. This' Sourt, ILQJHUQDLO VFUDSLQJV DQ@ at WKH

therefore, concluded that Swearingen had faile*(o-.chow 36. This Court stated,®Although the law has been

% reasonable likelihood that results of re-testing wouic be  amended, these amendments did not affect all of our

more accurate or probatived. previous determinations. In the instances where the
amendment did not impact our analysis, the trial court

The trial court additionally denied the request for testing’ _<rred by failing to adhere to our previous determinations.

of the foreign pubic hair that was recovered during the /.

collection of the rape kit because the pubic hair caold

be found and a chain of custody could not be established. This-Courtnoted that, Q FH 6 ZHDULQJHQYTV SUHY

This Court upheld this ruling because the hair was not RI "1$WJHTXHVWYV WKH /HIJLVODWXUH T\

available for testingd.? Chapter 6471n 'wo major ways$d. First, the Legislature

added a dcrinition of biological material, which

specifies that ‘ce.taln items, such as fingernail scrapings,

3 6ZHDULQJHQYY SUHVHQW PRW e & ,
testing on (8) the foreign pubic hair that this C are per se b'.OI‘.”'r_““ rnaterlal_d. at 37 Second, the
determined in Swearingen | had been lost, ar Legislature eliminaier” 7-.requirement that the lack of
therefore, | do not discuss that item any further in SUHYLRXV WHVWi1QJ KDG QRW EHHQ Wk
opinion. Id. In examining the meaniig of these amendments, this

Court initially observed, as it had Bwearingen Ithat a
movant for DNA testing is required to demonstrate that

7KLV &RXUW DOVR XS Kdtetnthanok tHatw U LIBECPViER®] ogpipins biological materidd. The Court
Swearingen had filed the Chapter 64 motion to further said, No part of the amendments addresses a

unreasonably delay his executidt. at 736 Furthermore, method for determining the existence of biological
the Court detailed, in twenty-five bullet points, the material.” Id. The Court express}y noted that Swearingen
evidence supporting its conclusion that, even if the DNA ~ Nhad the burden tcprove biological material exists and
test results were favorable as to the items that lead b not that [its existence] is merely probablel. at 38
requested for testing in that motion, Swearingen was

unable to show by a preponderance of the evidence that As to the.particular items that Swearingen sought to be
he would not have been convictéd. at 73688, tested, this Court held that he had failed to show the

existence of biological material in the case of (1) the
ligature, (2) the pantyhose, (6) the cigarette butts, and (7)
WKH YLFWLP 4 TRi® Rt r€agoned that,
DOWKRXJK 6ZHDULQJHQ KDG SUHVHQ
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indicating that touch DNA wouldlikely " be contained on
those items, a mere probability of the existence of
biological material was inadequate to satisfy his burden
under the statutéd. at 38 In light of the absence of new
evidence inSwearingen llthat would show that these
items contained biological material, this Court readhed
same conclusion as Bwearingen Ijn which this Court
had held that the lack of evidence of biological material
UHTXLWHG 6ZHDULQJHQ YV SeeRiWat RQ
3788, Sveosiingen 1,303 S.W.3d at 733This Court
determined/<ia’ the law-of-the-case doctrine applied, an
it was bound t>4rs farmer analysis and ruling denying the
testing as to th<sel particular iten®&wvearingen 11,424
S.W.3d at 37238

As to (5) the fingernail se.apings, this Court held that the
law-of-the-case doctrine “di<. 1ot apply because the
amended statute defined fingcrna-scrapings as biological
material per se, and, therefore, Swediingen did not weed t
show that they contained biological /naterill. at 38
Nonetheless, this Court ruled that/Swearinnen was not
entitled to DNA testing as to the fingernail < cre pings.

at 3889. It reasoned that, even if excu'na ory results

& 7KLV &RXUWTY{V ,QVWDQW ODMRULW\

Remand from Swearingen I
\&1 g’rl_éw g dl:JH}4 WIJWFM mIX oriér Swearingen
J%pl nt '?hot requesting DNA testing on
items that he had previously requested to have tested, and
he additionally sought DNA testing on certain items for
the first time. He explained thé&ach item was either not
previously tested or can now be tested with much more
sensitive technology that will produce more robust
results.” Specifically, the first-time requests are for testing
R WKH KDLUV LQFOXGLQJ KDLU UHF
body and clothing, hairs on the ligature and pantyhose,
hair recovered from gloves used to move the body, and
KDLU UHFRYHUHG IURP D KDLUEUXVK |
body, and (4) the rape kit. In response, the State argued
that the law-of-the-case doctrine should apply to thgec
in its entirety.

were obtained*WKH YLFWLPYV KDYt QJ HQFRXQWHUHG DQRWKHU

person would not factually exclude [Swearing:>r] from
having killed her; in light of the fact thatJtlhere fare

PDQ\ ZD\V VRPHRQH HOVHTV '"1% TKkXOG IfONdbddtkhe &hGheX 8w bi@ne Case is

WKH YLFWhadg'Vd. lIitL fRréhidribbserved that the

Iriapplicable to the Requests for DNA Testing on (2)

MXU\ ZDV DOUHDG\ DZDUH WKDW D O QinGibW3) thetHar BMRAGHELT M) thkRape Kit,
ZDV IRXQG XQGHU WKH YLFWLPTV ILQJ1AUQ D bfd ¥b) thR:@GareMé gty HI R U H

any additional similar exculpatory results would not have
OLNHO\ FKDQ Mdr@GictwKidght df thernhuntain

of evidencé VKRZLQJ 6ZHDULU®Q aHD W IJXL®RW 6ZPULQJIJHQIV UHTXHVWYV

the jury already knew of exculpatory results obtained
IURP XQGHU WKH YLFWLPTV QDLOV
have no reason to believe that it would be any different
with regards to the remainder of the fingernail
scrapings?). This Court reversed and remanded for
proceedings in accordance with its opintdd.

4 Our remand inSwearingen llwas for proceedings

accordance with the opinion, and the purpose c
remand is unclear. Swearingen asserts that the re
was to permit him the opportunity to obtain a rev
affidavit from the expert and to submit new request
testing. The State understands the remand to haw
for the trial court to enter an order denying the m
for DNA testing and setting an execution date. It w
have been unnecessary either (1) to remand the ci
a denial order because that would be done thi
rendition of a judgment by this Court, or (2) to remr
for the setting of an execution date, which is unre
WR D '1$ PRWLRQ 6ZHDULQJH
WKH RQO\ SODXVLEOH UDWLR
order.

MNext

Th2'¢uictiine on the law of the case is inapplicable o fo
6ZHDUI
additional «2vid :nce in support of his claim that (2) the
PaQthose LaadJ (8))tBd) di bt €&te WUt €bntadHbiological
material, and he'inc.udes first-time requests for tgsim

(3) the hair evideric. ar d (4) the rape kit, neither of which

was before this Courtasivearingen or Swearingen |l

Because the facts ‘are” 1ot virtually identical, the
law-of-the-case doctrine Is iliapplicable to these requests.

The lawof-the-case doctrine is designed to promote
consistency and efficiency so that trial courts mdy re
upon the holdings of reviewing cour@arroll v. State,
101 S.W.3d 454, 461 n. 35 (Tex.Crim.App.2Q0B)is
only applicable ifthe facts and legal issues are virtually
identical ... [so that] they should be controlled by an
DSSHOODWH FRXUW Y $wsddimty¥LIRXA UHVR
S.W.3d at 36For the lawef-the-case doctrine to control
this case, the evidence would have to show that the
applicable DNA statute, the items sought to tested, and
the evidence relevant to the motion are virtually tobeh
Sedd.
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Here, the applicable DNA statute permits a convicted
person to submit to the convicting court a motion for
forensic DNA testing of evidence containing biological
material.” TEX.CODE CRIM. PROC. art. 64.01¢®).
This motion may request testing of evidence that was
secured in relation to the offense comprising the
underlying conviction and was in the possession of the
State during the trial but either was not previouslyetes

or, althoug!i previously tested, can be tested with newer
technique:~which can provide more accurate and
probative re=aitdd. A convicting court may order testing

if the evidencz 1 _auestion (1) still exists and is in a
condition making [P’NA testing possible; (2) has been
subjected to a chau of custody sufficient to establish t

it has not been substituter’, tampered with, replaced, or
altered in any material respect; and (3) identity was or
an issue in the casdd.ait.-54.03(a)(1) Further, the
convicted person has the-rurfon of showing by a
preponderance of the evidence th-z«euld not have
been convicted if exculpatory results had been obtained
through DNA testing and that thesrzquest for testing is

not made to unreasonably delay the executicn of sentence.

Id.art. 64.03(a)(2)

6ZHDULQJHQTV SUHVHQW PRMNI-RQ
requests for testing of the following items: (A)(7) e
ligature, (2) the pantyhose, (6) the cigarette butts, anr {7
WKH YLFWLPTV FORWKLQJ % W
and (C)(4) the rape kit. Swearingen also requests testing
of (5) the fingernail scrapings, which | discuss in Section
D. Section D addresses the Sth¢ WKHRU\ WKDW
on the law of the case broadly applies to bar DNAmgst
LQ WKLV FDVH EHFDXVH RI
Swearingen knd Swearingen lithat there is a mountain
RI
offense.

A. (1) The Ligature, (2) The Pantyhose, (6) The
&LIDUHWWH %XWWV DQG

*11 In Swearingen llthis Court held that Swearingen had
failed to provide evidence to show that there would be
DNA on (1) the ligature, (2) the pantyhose, (6) the
FLIDUHWWH EXWWV DQG
requests DNA testing as to the same iteBvgearingen |,

424 S.W.3d at 38This time, however, he has produced a
new affidavit from his DNA expert, Huma Nasir, in
which she reports that biological material is present on
these items. She state¥, is my opinion to a reasonable
degree of scientific certainty that biological mateisl
present on [ (1) the ligature, (2) the pantyhose, (6) the
FLIDUHWWH EXWWV DQG NoV K H
affidavit from Nasir was presented 8wearingen [And

MNext

WKLV &RXUV/Y

7KH 9LFWLPTV g

I1DVLUYV IRUPHU dSwéhtingény UWhord. Q
equivocally stated,

Thus the pantyhose was probably
handled by the assailant with some
force and likely contains his

biological material that is suitable
for DNA testing.... Biological

material from any wearer of this
pantyhose and anyone who tore the
pantyhose is likely to be detected
on this item using modern DNA

testing.... Where there has been
such obvious and forceful contact

ZLWK WKH YLFWLPYV FORWKLC
biological material of the victim

and the perpetrator is likely to be

deposited on the clothing....

Because cigarettes are both

manually handled and placed in a

SHUVRQYV PRXWK VNLQ FHOO

epithelial cells from saliva were
likely deposited on the cigarettes,
rendering them suitable for DNA
IRU '"1$ aNaydsW.LQJ LQFOXGHYV

8SRQ 6ZHDULQJHQYV UHTXHVW DIWHU

Awéhthgeh YiINEsH SupiidestedVHePatidalitto more

clzarly articulate her scientific position that we now
consider in the instant case. The new affidavit states
Wi H t‘—RFWULQH

rior affidavit, | discussed
P NP S A BARVAR Q L Q

exr.ained that DNA proﬂles can be

HYLGHQFH WKDW VKRZV 6ZHDULQJHQ Nl O Woml R Umnidbdepic

amounts of skin cells left by a
person \vho has touched or handled
an objeci.” ) provided my expert
opinion that t'ie ‘abjects identified
in t@ls case w Jldfhkely contain
é:fc\é{ Kh e}llal suitable for
testing. By dikely, " | meant that it
is at least more likely than not that
evidence in this case would contain

WK YLFWLPT vb'?'@lﬁw tﬁéﬁp Owggé e Ry

been a morée
precise opinion regarding the
scientific likelihood that biological

material is present on the objects
identified for testing in this case....
It is my opinion to a reasonable
degree of scientific certainty that

ﬁﬁ;{}g'cf@_ﬂ Ssais sgnton the

YLFWL
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Because the facts before us are different in light of the requests for DNA testing on (3) the hairs.

new evidence of the presence of biological materialdbase

on a never before considered affidavit, the law-ofdhgse

doctrine ordinarily would be inapplicable in the resolution

of this matter. Here, however, as | explain in Section D  C. (4) The Rape Kit

below, the doctrine controls this case with respect to (1) ) ) ) o
WKH OLJDWXUH DQG WKH FORW iweagngemydidngiyaquegy RNA/tegingyo{ ivg sape kit in
analysis inSwearingen lheld that, even if exculpatory Swearingen br Swearingen llor in any other motion for
results wera obtained as to those items, that evidence DNA testing. The law of the case, therefore, cannptyap
would ner-Overcome the weight of the evidence 10 his request for testing as to that item. Surpriginig|
establishil/-6 THDULQJHQV JXLOW $V W RPPearsyhgt thesahekilyhaspevar been tested ahall.
and (6) the cigarette butts, | conclude, as explained in ape kit apparently_ was not tested because the Texas
Section D belov.; that.those items are not contratied Department of Public Safety reported that no semen was
the doctrine on theiavw ~7 the case. GHWHFWHG +RZHYHU 1DVLUTV DIILGD

kit should still be tested. She stateés,am aware of a

number of cases in which a lab failed to detect sdouén

a foreign DNA profile was detected nonetheless. This
B. (3) The Hair Evidence may be due to levels of semen too low to be detected by

the methodology employed, poor laboratory testing
The DNA testing on the hair eviuenr.e requested in the processes, or foreign DNA from biological material othe
instant proceedings was never hefic requested in the than spermatazoa (such as epithelial cé€llsThe
motions discussed iBwearingen br Swearing :nlor in capabilities for DNA testing from fifteen years agovda
any other motion for DNA testing. In his sudplemented changed considerably as compared to what is
Chapter 64 motion, Swearingen requests testro.<f certain scientifically possible today. Further, like the hair
KDLU FROOHFWHG IURP WKH/¥YLFW L RYitlenEe) RéM&pe Qitlis dbgithl bhatdFil detdiding
IURP WKH YLFWLPTV ERG\ DG K DheUstatutidry Befimitiord Go, thé Rafv-ofthe-case doetri
KDLUEUXVK IRXQG Q H DHesé\akekentn o= W L RAhWotEdp@W to the rape kit, at least regarding the
new requests that we have not previously ruled upori;-c0 < reauirement that Swearingen must prove the existence of
the doctrine on the law of the case does not govern ou: *iological material. | would hold that the law-of-the-eas
disposition of his motion for testing as to these pieifes rioctiine is inapplicable to the instant request for DNA
evidence. The State contends that none of this hiairais tezurg on (4) the rape kit.
appropriate condition for testing because it has not been
GHWHUPLQHG WKDW WKH URRWY DUH"LQWDFW +RZHYHU 1DVLUTV
affidavit states,Mitochondrial DNA testing can also be
conducted on the shaft of the hair(s) without roots.  D. Applicability of the Law #of he £ase Doctrine to
Although mitochondrial DNA profiles are not CODIS Certain Items

eligible, results can be used for exclusion purposes and to ] ) )
compare against known samples. It is a fallacy to C(ugrest that, because this Court, in

Swearingen lBndSweariiige n llyeferred to the evidence
*12 )XUWKHU WKH /HJLVODWXUH(V ofguiltis g %g%% ‘\§thAting/gamountain of evidence

Chapter 64 included a definition of biological material. ~ ZKHQ FRPS GJ LW WR 6ZHDULQJHQ
The statute was amended to define biological material as testing of certain items, namely (1) the ligature, (5) the

follows: ¥a) In this section, piological materiall (1) ILQJHUQDLO VFUDSLQJV DQG WKH
means an item that is in possession of the statermtd t ~ Same analysis of the evidence must identically apply to
contains blood, semen, hair, saliva, skin tissue os,cell  the requests for DNA testing on (2) the pantyhose, (3) the

fingernail scrapings, bone, bodily fluids, or other  hairs, (4) the rape kit, and (6) the cigarette butts. |

identifiable biological evidence that may be suitable for ~ conclude, as explained below, that the law-of-the-case
forensic DNA testing; and (2) includes the contents of a  doctrine is inapplicable to the requests for DNA testing

sexual assault evidence collection kitTEX.CODE (2) the pantyhose, (3) the hairs, (4) the rape kit, and (6)
CRIM. PROC. art. 64.01(a)The previous version of the the cigarette butts because this Court has never weighed
statute did not define the term biological material.  the probative value of favorable findings from thatites

According to the amended statute, the hairs collecied ar ~ @gainst the weight of the incriminating evidence
by definition, biological material, so Swearingen has met HVWDEOLVKLQJ 6ZHDULQJHQTV JXLOW

his burden of proof as to the hairs. | would hold that the ) ) )
law-of-the-case doctrine is inapplicable to the instant !N Swearingen Iwe held that the mountain of evidence

MNext


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART64.01&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART64.01&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)

State v. Swearingen, --- S.W.3d ---- (2015)
2015 WL 6513883

was so large that%®ven if we were to grant
>6ZHDULQJEDtH Ve@ all bf The items proffered
[he] cannot show by a preponderance of the evidence, or
that there is a 51% chance, that he would not have been
convicted.” Swearingen [,303 S.W.3d at 736That
analysis pertained to (1) the ligature, (5) the fingernail
VFUDSLQJVY DQG
Court in Swearingen | has already weighed the
exculpatory' value of favorable DNA evidence that might
be obtain:z ‘rom those items, this Court today is bound
by the law-¢*n:-case as to those items.

*13 Our ruling“in/Swearingen Il assessed only the
probative value of eycitpatory fingernail scrapings, and
therefore, our analysis on t'ie comparative weight of that

Swearingen 11,424 S.W.3d at 38We ruled this way
because only the fingernail scrapings were left after we
disposed of the other evidence under the law-of-the-case
doctrine.

Unlike the items inSwearingen andSwearingen llthis

WKH YLFWLPfVCéuQ Ry Kdvey veighdd Rtz Xevdéncd/8ZIRD UL QJIHQ TV

guilt against any exculpatory DNA evidence that might be
obtained from testing on (2) the pantyhose, (3) the hairs,
(4) the rape kit, or (6) the cigarette butts. The
law-of-the-case doctrine, therefore, is inapplicable as to
those items.

The following chart visually demonstrates my conclusions
with respect to the items to which the law-of-the-case

HYLGHQFH DJDLQVW WKH HYLGH Q F HlorinesappliSsandnbsbQofihic X dadsmotlapply:

limited to that item. Theore, vie saidWe are not
persuaded that results showirg “2e presence of another
DNA donor in the fingernail sciapi*.gs would overcome
the mountain of evidencg R I

Requested Items for  Sweaiing=n !

DNA Testing 2008/200¢ M.ot.on

(1) The No evidence shov's

Ligatureand(7)The that the items

Clothing contained biological
material. Alternatively,
the probative value of
any exculpatory
results would not
overcome the
mountain of evidence.

(2) The

Pantyhoseand(6) The
Cigarette Butts

(3) The Hairs and(4)
The Rape Kit

MNext

Court applied
‘aw-of-the-case
aocirine to the failure
tc shiowv that the items
contalried biological
materis'.

No evidence shows
that this item
contained biological
material.

WXKH DSSHOOHHTV JXLOW
Swearingen Il 2013
Motion

Current 2013 Motion
on Remand

The law-of-the-case
doctrine applies
based on the finding
in Swearingen | that
the probative value of
the items would not
overcome the
incriminatory
evidence.

7 he law of the case
aoes not apply
because the new
affidavit shows that
this item does contain
biological material.

The law of the case
does not apply
because these are
newly requested
items that are per se


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&fi=co_pp_sp_4644_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4644_736
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&fi=co_pp_sp_4644_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4644_38
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021324188&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032658510&pubNum=0004644&originatingDoc=I034847f07d8111e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)

State v. Swearingen, --- S.W.3d ---- (2015)
2015 WL 6513883

(5) The Fingernail
Scrapings

No evidence shows
that then-existing
technology could not
yield probative
results. Alternatively,
the probative value of
any exculpatory
results would not
overcome the
mountain of evidence.

lll. Swearingen Meets all the Requirements fceL'NA
testing on the Hair Evidence and the Rape Kit, Eut Hie
Does Not Meet the Requirements for Testing of the
Pantyhose or the Cigarette Butts

Having determined that the law-of-the-case doctrine
applies to disallow testing of all of the items except fo
four items, | explain why the requirements of Chapter 64
are met with respect to (3) the hair evidence and (4) the
rape kit, but not as to (2) the pantyhose or (6) the cigarette
butts. Chapter 64 requires that the evidence contain
biological material, that it is in a condition to betégs

that identity was an issue at trial, that the defendaatdv

not have been convicted if favorable results had been
obtained by DNA testing, and that the convicted person is
not filing the motion to unreasonably delay execution.
TEX.CODE CRIM. PROC. art. 64.03

A. The Hair Evidence and the Rape Kit

All of these requirements are met in this case forhtie
evidence and the rape kit. As discussed above, the
applicable statute now defines the hair evidence and rape
kit as per se biological matericgee idart. 64.01(a) The
convicting court made a finding of fact that the hair
evidence and rape kit remain in a condition to be tested,
and the record supports that determination. On appeal, the
State has presented a minimal challenge to the testing of
these items, stating that tHexistence of a sexual assault

New statute defined
this item as a
biological material,
but exculpatory
results from this
testing would not
have changed the
outcome of the trial.

biological material.

The law-of-the-case
doctrine applies
based on finding that
the probative value of
exculpatory test
results would not
overcome the
incriminatory
evidence.

has always been known to the parties, and [Swearingen]

could have requested DNA testing of those items at any
time.” % XW D GHIHQGDQW(YV IDLOXUH WR
item earlier is no longer a part of the applicable statute,

and it can no longer constitute a basis for rejecting a
request for testingSwearingen 11,424 S.W.3d at 37I

ZRXOG GHIHU WR WKH FRQYLFWLQJ FR.
it2ms remain available in a suitable condition for hegti

*14° pA=movant must show that identity was an issue at
triall. Mo one disputes that Swearingen meets this

requierian..

With respect-to the requirement that he show by a
preponderance 7 the evidence that he would not have
been convicted f favcrable DNA results from the isem

that he now reques's b tested had been obtained,dt tria
conclude that Swearingen satisfies this requirement as to

the hairs and the rape k&ee?=X.CODE CRIM. PROC.

art. 64.03(a)(2)(A) This “"CoXUWYV PDMRULW\ R
suggests that, because our opinion$wearingen land
Swearingen llheld that Swearingen could not overcome

the mountain of evidence in those appeals, it necessarily
follows that he would be similarly unable to do so here.

But, as explained above, the items requested in
Swearingen land Swearingen llare not the same as the
RQHV UHTXHVWHG KHUH ,W LV WUXH
rulings have detailed the mountain of evidence against
Swearingen in holding that exculpatory DNA results
would not have made a difference in his conviction. But a
DNA test from a rape kit conclusively showing that the
victim had sexual intercourse with another male within a

few hours of her murder, and DNA results showing that

FROOHFWLRQ NLW DQG KDLUV IRXQ GRRY 29¢ near hgnpehhgigneed & popiRer gerson,

MNext
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when viewed in combination with the evidence that was  against the defendant that he had not sought testing of the
LQWURGXFHG DW 6ZHDULQJHQYV W U itdn® eaNlir Bw¥arivgéiHl 36RFVS. &l i 7Q@r@al thik D G
DQRWKHU SHUVRQYV '1$ XeaHdU K Hbiended stetute) hat Capplies here, it is improper to
establish by a preponderance of the evidence that thejur FRQVLGHU D GHIHQGDQWYV IDLOXUH
would have acquitted him. It should not be forgotten that  sooner. Furthermore, unlike the situation before us in

the mountain of evidence is circumstantial in naturé) wi Swearingen Ihere the convicting court has recommended

the exception of the testimony of a jailhouse snitch and a DNA testing and has made a factual finding that

letter written by Swearingen with details of the crirnat Swearingen has not filed this motion for purposes of
according to him, were in the autopsy report. The most delaying his execution. | would defer to that
incriminafin,g circumstantial evidence linking Swearingen GHWHUPLQDWLRQ DQG KROG WKDW 6Zt
to violence “acainst Trotter is the evidence that the is not filed for purposes of delay.

pantyhose rer:iant.found in his trailer, which had DNA

from his wife and /iim, matched the other part of the

pantyhose that was uses as the ligature to kill Traited,

police recovered froni insid~ his truck two hairs matching  B. The Pantyhose and the Cigarette Butts

TURWWHUYV '1¢ SURILOH WKDW DSSHDUHG DV LI WKH\ KDG EHHQ

forcibly removed. | agree that all of the circumstantial ~ Although | conclude that the doctrine on the law of the
HYLGHQFH LQWURSGYEHG E\ WKH 6W3I8sF Fanpohoedized 33)a pyopargPasis foy danying DNA
strongly connects him to Trotter‘at sGme point prioreo h testing on (2) the pantyhose and (6) the cigarette butts, |
GHDWK DQG LW LV SRZHUIXO HYLGHWYERFK| WXdiD YIPFPIH QWP oW FRQFO:
But its persuasive value would be-gi<atlv undermined by ~Majority opinion that DNA testing must be denied as to

new DNA evidence indicating that the rape kit and the those items. Even if exculpatory results were obtained
KDLUV IRXQG RQ DQG QFDJ» WKH Y LiieW the qrantyese, thase) gaylisouped mot, by a

'1$ SURILOH LQFRQVLVWH®OYW ZLW Kreropdetsnce %{JWG‘{W”P%%‘O_‘N that the jury would
profile, particularly when fingernail scrapings als>aitnot ~ have reached a different verdict in this case, in Injftihe

PDWFK 6ZHDULQJEQYTV '1$ SUR fact that the pantyhose remnant was found in
6ZHDULQJHQYV WUDLOHU LW FRQWDLC

5 KLV ZLIHTV '1$ SURILOHVY DQG LW PDW

*15 Finally, Chapter 64 requires that the movant show

| note here that, even though DNA consistent
6ZHDULQJHQTV DQG KLV ZLIHT
on the pantyhose leg in their trailer, and even th
'1$ FRQVLVWHQW ZLWK WKH °
IRXQG LQ 6ZHDULQJHQYV WUX
statistical problems relating to DNA-mixtl
interpretation that even these results are fallible.
circumstantial case such as this one, exculpatory r
from the rape kit and hair evidence on and nea
YLFWLPYV ERG\ OLNH O\ efrcRsXra¢
from the statistical probabilities of the profi
developed in the case. Furthermore, although ther
testimony of a microscopic match between the le
WKH SDLU RI SDQW\KRVH LQ !
ligature used to kill Trotter, that type of evidence s¢
reminiscent of bite-mark evidence that has rec
been questioned, and its value would be signific
undermined by exculpatory results from the rapi
DQG KDLUV IRXQG RQ DQG QHL

*1e pantyhose that was used as the ligature to kill&Frott
Furthermore, even if exculpatory results were obtained
frein-uie cigarette butts, those results would not, by a
preLoraerance of the evidence, show that the jury would

have reached a different verdict in this case, given the
testimony sugguasting that the cigarette butts had béten le

E\ LQGLYLGXDOV ZKR IRXQGgiWKH YLFV
WKDW WX YLFWLPYV ERG\ ZDV UHFRY}
for an extendea-peiicd of time. In light of the slight
probative value of an; favorable results that might be
obtained from testing ¢ tk 2 .bantyhose and the cigarett

| cannot conclude that such« esults, by a preponderance of
WKH HYLGHQFH ZRXOG KDYH DIIHFWHG
thus | agree that testing is not required as to thieses.

IV. Conclusion

The horrific nature of this crime cries for justice iaga

Yy a preponderance of the evidence that the request for

the proposed DNA testing is not made to unreasonably
delay the execution of sentence or administration of SDUW EHFDXVH RI WKH 6WDWH{V SHU'

delay t : \ WULDO FRXUWJV RUGHUV JUDQWLQJ °

justice.” Id. art. 64.03(a)(2)(B). InSwearingen I,this ) : , . :

&RXUW XSKHOG WKH WULDO FRXU V\?ﬂ‘ff/‘ tpal, W%'@E@%'Wﬁﬁﬁcumfﬁh&'s €Y
ca y a kit a

motion was filed for purposes of delay. However, under anyone rationally argue he rape Xit and hairs
the statute as it existed then, it was permissibleoto i should not be tested when there is only circumstantial
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the guilty person, but that punishment has yet to ocour, i
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evidence of guilt, even if it is a mountain of it, and All Citations

testimony from a jailhouse snitch? | would hold thatAdN

testing should be conducted on the rape kit and hair --- S.W.3d----, 2015 WL 6513883

evidence. Therefore, | respectfully dissent from the

&RXUWTYV UHYHUVDO RI WKH WULDO FRXUWfV RUGHU JUDQWLQJ
6ZHDULQJHQ TV PcBridiiGhNARLESLBR VW
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